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The Hazards of New York Hazardous
Waste Regulation
by Cheryl Possenti
"For today's session, " intoned the Psychiatrist, "we will
conduct a word association test. I will say a word, andyout will
say the first thing that comes into your mind. Do you tnderstand?"

"Sounds simple, " replied the Western New Yorker.
"Okay, then we will begin. The first word is 'Hazardous
Waste Disposal.
"Love Canal."
"Very good. I see that you have the idea. 'Protection?"'
"Laws. "

"Future?"
"Safety."
"Hazardous waste disaster?"
"Something that can never happen again."
"Aha!" exclaimed the excited doctor. "Justas I thought.

My diagnosis is that you have a common malady known as

'dehsions of governmental grandeur.' St..'rers of*this disease persistently believe that, despite its track record, the
government now has everything under control and thatfiture
hazardous waste disasters will,be prevented. Your time is up
now, but please, stay away from impressionable children;
your condition is highly contagious."

Surgeon General Junius Richmond, in-his September,
1980 report to the Senate on 32 major chemical contamination incidents, declared that the studied effects of
known hazardous waste disasters "represent the tip of an
iceberg of truly unknown proportions," and concluded
that hazardous chemicals "are so long lasting and pervasive in the environment that virtually the entire
population *ofthe nation carries some body burden of one
I
or several of them."
In addition to uncertainty about the effects of hazardous chemicals, there is uncertainty about the number of
existing hazardous waste burial sites: many sites only
reveal themselves~when a flash flood exposes the rusting
drums containing wastes. So far, the EPA estimates that
there are 50,000 sites where chemicals have been
dumped.
The EPA believes 2,000 of these dumps may pose
serious health hazards.
The news and assorted communications media have
milked newly reported hazardous waste disasters for
every last story and expose. Currently, however, these
horror stories hold a back-seat status to stories of the
financing of these disasters, since the arrival of the new
"Superfund" legislation. The Superfund creates a fund of
federal money to clean up some of the abandoned hazardous waste sites. Since the passage of this legislation,
hazardous waste disasters have been accorded dollar
values, and discussions on this topic tend to concern
whiCh party shall pay whom how much money. In a sense,
our horror and shock at how such disasters could actually
happen has been diverted as we detachedly discuss who
should be the one to foot the bill for the damages.
The uncertainty lurking behind everything that we do
know about hazardous waste disasters can be capsulated
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into one question - can these disasters happen again?
The purpose of this article is to show that the answer to
this question is an emphatic "yes" and to show what may
be done to change this answer to a "no."
It would be wrong to say that nothing has changed since
the first drum of hazardous waste was put into the ground.
Indiscriminate burial of waste is no longer tolerated in
New York State. Since 1978, persons engaged in the treatment or disposal of hazardous wastes have been required
to apply to the Department of Environmental Conservation (DEC) for a permit to do so. Today, there are private
corporations whose sole function is to collect and treat
hazardous wastes. Although some large companies have
their own facilities to treat the hazardous wastes they produce, the extensive and costly permitting procedure has
led most smaller companies to rely on commercial hazardous waste disposal facilities to handle their wastes.
The inherent hazard of New York's hazardous waste
laws does not derive from the DEC permitting process;
the process itself is exhaustive and thorough. One who
applies for a permit to operate a hazardous waste landfill
must submit a comprehensive statement of the environmental effects of his proposed actions. Second, a public
hearing must be held to evaluate the applicant's plans.
Third, the DEC carefully scrutinizes all the applicant's
technical construction plans to insure that the proposed
landfill will measure up to DEC standards. The procedure, which may.last for several months, is the financial
responsibility of the applicant; he must pay the
stenographers at the public hearing, he must pay the hearing officer, and he must pay for the production of the
enviromental impact statement.
This brief overview of hazardous waste burial regulation in New York Is enough to give anyone delusions of
governmental grandeur, as was experienced by the
Western New Yorker in the introductory paragraph. Such
an extensive procedure will certainly serve to uncover
latent defects in a proposed landfill. Also, exposing a corporation's plans to public scrutiny will reduce the
possibility of unscrupulous practices.
Unscrupulous practices and defects in construction,
however, were not the prime cause of hazardous waste
disasters in the past. The wastes which have become the
subject of the Superfund legislation were mainly buried in
accordance with the state-of-the-art technology of that
time period, to wit, digging a hole and dumping barrels of
waste into the hole. Today, the state-of-the-art technology for hazardous waste disposal is not significantly
different. Basically, one goes through an elaborate permitting ,procedure to evaluate the site and the plans, digs a
hole, lines it with clay, and dumps barrels of waste into
the hole. Today's regulations also require that, during the
days when the landfill is being filled with waste, any water
wnich gets into the landfill must be pumped out. While
the government closely scrutinizes the hazardous waste
disposers' actions before and during the filling of the
landfill, the government does not require significantly
more than it has in the past to prevent future disasters;
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Hazardous Wastes...
New York regulations govern the operations of the landfill, but are silent on the subject of furure maintenance of
completely filled landfills.
State-of-the-art technology in landfill operations which
took place in the 1940's and 1950's has led to hazardous
waste disasters today. Eventually, the steel drums containing the waste will rust or break, and that which is
inside the landfill will get out . Similarly, drums containing hazardous waste today buried are made of the same
material as drums buried in the past, therefore they also
will eventually rust or break. New York State regulations
require landfills built today to be lined with a a so-called
"impermeable" clay barrier which is permeable to the
extent that liquid can penetrate its walls at the rate of one
millionth of a centimeter per second. While these regulations are an improvement over no regulations, in a matter
of several years, the liquid in the landfill will have permeated the "impermeable" walls of the landfill several
meters. Even if the walls of the landfill are several meters
thick, it will be only a matter of time before the waste
inside the landfill will leak out. This leakage is what has
caused the hazardous waste disasters of the past' there is
no assurance that today's landfills will not leak in the
future.
In addition to the dangers of ground contamination
through permeation of the landfill's clay liner, there is a
danger that the landfills final clay cover, (cap) will break
due to subsidence or settlement of the material within the
landfill. The EPA has recommended in its 1978 study of
hazardous waste sites 'that, if subsidence threateins the
integrity of the landfill's cap, "excavation and repair will
be required to avoid ponding and infiltration of rainwater". New York's Hazardous Waste regulations,
however, do not provide for mandatory excavation and
repair of landfills whose caps are broken through subsidence.
To make matters worse, New York Insurance Law
prohibits insurance companies from insuring against
damages caused by non-sudden and non-accidental
leakage of pollutants. Even if a hazardous waste facility
wanted to protect its neighbors from the financial consequences of the damage from a leaking landfill, it would be
legally forbidden to do so. Consequently, New York
regulation of hazardous waste disposal is mainly limited to
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the supervision of state-of-the-art landfills, even though
state-of-the-art technology has, in the past, and may certainly, in the future, cause hazardous waste /disasters
through leakage from the landfill.
Two possible changes in New York law would serve to
prevent furure hazardous waste disasters. The first
possibility would be to legislate that owners of landfills
would be required to assure furure maintenance of the
site to prevent leakage of the hazardous material. Today,
it is possible for a small corporation to completely fill a
landfill, close the site, liquidate its assets and effectively
disappear long before any leakage or damage occurs, and
long before any lawsuits are brought. Perpetual maintenance of these sites would prevent this phenomenon.
The oth'er possible change in the existing New York
laws would be to ban landfills entirely. Technology exists
and is in use to treat hazardous waste through incineration, neutralization, and various other methods which do
not require perpetual maintenance of a tract of land. The
DEC has recommended, in its 1979 Interim Report, that,
"New York should encourage a transition from land
burial to other technologies, with incentives for destruction. Existing technologies to destroy toxic materials
should be encouraged, with regulation to assure proper
handling and complete destruction of the toxic wastes."
These technologies, recognized by the DEC, however,
are not widely used because they are more expensive than
landfilling.
Both of these suggestions, perpetual maintenance of
the landfill and the use of alternative technologies, would
increase the costs of hazardous waste disposal. Until these
hagh standards are legislativealy required, therefore, no
hazardous waste company will voluntarily use them
because the expense would put the company at a competitive disadvantage as compared with other hazardous
waste disposal companies.
The high cost of such regulation, alone, is an insufficient justification for the absence of this regulation. Compliance with a safety or environmental regulation is
almost always more expensive than non-compliance with
such a regulation. Compliance with the existing hazardous waste regulations makes hazard6us waste disposal
more expensive, and slightly safer than it was several
decades ago. Similarly, changing the existing laws to man-
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